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C.R Case No-393/2015 

    

       IN THE COURT OF THE JUDICIAL MAGISTRATE FIRST CLASS  

                                              TEZPUR, SONITPUR  

      PRESENT:  Ms. Sparsita Garg, M.A., LL.M, AJS  

Judicial Magistrate First Class,  

Tezpur, Sonitpur 

  C. R. Case No. 393/15 

   (Under Section 294/427/379/34/354 of IPC) 

Smti. Shefali Mandal 

Versus 

   Sri Bidhan Mandal and others 

                                                           

                Charge framed on: 15.12.2015 

                Evidence recorded on: 12.11.2015, 14.09.2016, 27.03.2017 

                Statements recorded on: 23.06.2017 

                Arguments heard on: 16.02.2018 

                Judgment delivered on:  31.03.2018     

Advocate for the Complainant: Mr. Bhanu Bhusan Biswas and Ms. Anjali Das 

Advocate for the Accused (s):  Mr. Faijuddin Islam, Ms. Bandana Saikia and 

Md.Rajab Ali 

                                                

                                                   J U D G M E N T 

            

              Complainant’s case in brief: 

1. Complainant’s case in brief is that the complainant is residing at the house 
constructed by her husband. The accused persons due to some previous enmity with 
the complainant demolished half of the portion of her house where she resided. Later 
on when the complainant brought building materials such as sand, stones and bricks 
to repair her house she was restrained from doing so by the accused persons. The 
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complainant informed the local residents of her village about the illegal acts 
committed by the accused persons but no fruitful result could be achieved. In the 
complaint petition the complainant has also stated that the accused persons 
harassed her by stealing coconut saplings from her land and also uttered obscene 
slangs word and languages to her. Further the accused persons dumped garbage at 
her yard and when she tried to stop them from doing so she had to hear obscene 
slang words and languages. Further the complainant has stated that accused Bidhan 
Mandal tried to kill her with a dao and also threatened her with dire consequences 
which have resulted in tremendous mental suffering of the complainant. On 
25.05.2015 the complainant lodged an ejahar at Thelamara P.S but the same was 
not registered by the police. Again on 28.05.2015 when the complainant lodged an 
ejahar against Bidhan Mandal and Gita Sen, the accused persons Gita Sen and 
Kulada Mandal in order to take revenge took away the fencing from her boundary 
and also plucked the coconut saplings and threw them away. When the complainant 
tried to stop the accused Gita Sen and Kulada Mandal from doing so, Bidhan Mandal 
came running and pushed the complainant and she fell down. Further it is stated by 
the complainant in the petition that Bidhan Mandal tore her clothes and also pushed 
her thereby outraging her modesty. When the complainant started to create a hue 
and cry the local residents of the village gathered at the place of occurrence of the 
incident. On 28.05.2015 the complainant informed and lodged an ejahar at 
Thelamara P.S with a hope that the officials would take the necessary action in this 
regard. Hence there was a delay in filling the complaint petition before the court. 
Hence the case of the complainant. 

 

2. The Hon’ble Chief Judicial Magistrate, Tezpur made over the case to this Court for 

trial and accordingly after making inquiry u/s 200 and 202 of the Criminal Procedure 

Code cognizance of this case was taken against the accused persons u/s 

294/427/379/34/354 of the Indian Penal Code by my Learned Predecessor and 

accordingly accused persons were summoned to face trial. On receipt of summons, 

accused persons have appeared in the court and subsequently allowed to go on bail.  

 

3.Thereafter complainant examined four (4) witnesses u/s 244 Cr.P.C. Defense 

declined to cross-examine the witnesses at this stage. Upon hearing both the parties 

and on the basis of evidences on record, charges u/s 294/427/379/354 IPC is framed 

against accused Bidhan Mandal and charges u/s 294/427/379/34 is framed against 

accused persons namely Kulada Mandal and Geeta Sen by my learned predecessor. 

Charges so framed were read over and explained to the accused persons to which 

they pleaded not guilty and claimed to be tried. After framing of the charges, 

complainant’s witnesses were cross-examined and discharged.  

 

4. I have heard the arguments of both sides and perused the materials available in 

the record.  

 

5. Upon hearing and after perusal of the records the following points for 

determination are formulated for proper adjudication of the case: 
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      POINTS FOR DETERMINATION: 

Point No.1: Whether the accused persons in furtherance of common intention 

uttered obscene language to the informant as alleged and thereby committed the 

offence punishable u/s 294/34 of the IPC? 

 

Point No.2: Whether the accused persons committed mischief by causing wrongful 

damage to the sapling of the coconut and the bamboo fence of the informant 

amounting to Rs. 50 or upwards and thereby committed the offence punishable 

under Section 427/34 of the IPC? 

Point No.3: Whether the accused persons committed theft by dishonestly taking 

away woods, bricks, stones and sand  from the possession of the informant as 

alleged and thereby committed an offence punishable u/s 379/34 IPC? 

Point No.4: Whether the accused person Bidhan Mandal had outraged the modesty 

of the informant as alleged and thereby committed an offence punishable u/s 354 

IPC?  

DISCUSSION DECISION AND REASONS THEREOF: 

 

6. Now let me try to decide the above points on the basis of evidences on record. In 

order to make a clear and convenient discussion, I deem it fit to reproduce the 

relevant testimonies of complainant witness. C.W-1 Smt. Shefali Mandal 

(complainant) in her examination in chief has deposed that she has lodged this case 

against accused Bidhan Mandal, Gita Sen and Kulada Mandal. Almost about 6-7 

months ago at about 12 noon accused Bidhan Mandal and Gita Sen demolished the 

roof of her house and carried away the construction materials like wood, bricks and 

tin. Accused Bidhan Mandal and Gita Sen stole saplings of coconut from her land and 

also rebuked uttering obscene slangs words to her and dumped garbage on her 

courtyard. The informant has deposed that on 25.05.2015 she lodged ejahar at 

Thelamara P.S in connection with this incident and on 28.05.2015 at about 6pm 

accused Gita Sen and Kulada Mandal came to her courtyard and abused her using 

obscene words. When the informant protested accused Bidhan Mandal arrived with a 

dao and slashed the coconut saplings, damaged the fencing and uprooted them. 

When the informant tried to dissuade Bidhan Mandal, he pushed her throwing to the 

ground and also pulled her attire thereby outraging her modesty. When the 

informant raised hue and cry her husband along with some neighbours gathered. 
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7. During cross examination C.W-1 deposed that she got married 15 years back and 

her father-in-law and the husband of Kulada Mandal were brothers. She has admitted 

that the patta no of the disputed land is 198 and the same has been registered in the 

name of Mohan Mandal and Suresh Mandal. She has also admitted that after the 

death of Suresh Mandal the land is transferred in the name of Kuloda Mandal. Both 

the parties are in possession of their own land. The informant also deposed that she 

lodged this instant case against the accused persons on 25.05.2015 because of the 

alleged occurrence of the incident.  

 

8. C.W-2 Sudhir Mandal has deposed in his chief examination that the 

complainant is his wife. Almost about 6-7 months ago accused Bidhan Mandal and 

Gita Sen demolished the roof of her house and carried away the construction 

materials like wood, bricks and tin. On 25.05.2015 accused Bidhan Mandal 

demolished the boundary fence and carried away half of the fence leaving away the 

half. Accused Kulada Mandal and Geeta Sen rebuked the complainant using obscene 

words. An ejahar was lodged on 25.05.2015. It is also deposed by C.W-2 that on 

28.05.2015 in the dusk accused Kulada Mandal and Geeta Sen came to their court 

yard and uttered obscene words to the informant and also slashed coconut saplings 

and carried away the stones.  Accused Bidhan Mandal arrived and pushed the 

complainant and also pulled her attire.  When the complainant raised hue and cry 

Aradhan Sinha and some other people from the neighbourhood gathered. It is also 

stated by C.W-2 that at the time of occurrence of this incident he was giving tuition 

classes and when he returned home he came to know about the alleged incident. An 

ejahar was lodged by the complainant in connection with this case on 28.05.2015 at 

Thelamara.  

 

9. During cross examination C.W-2 deposed that when he reached home at the end 

of the fight he witnessed that his wife was pushed and she fell down. However, he 

heard about the entire incident which took place in his absence from his wife. He has 

also deposed that a portion of land belonging to them was ejmali and a portion of 

land is in the name of his father. He also deposed that he knows witness Aradhan 

who resides almost ½ kms.    

  

10. C.W-3 Aradhan Sinha during examination in chief deposed that he knows both 

the parties. Almost about 6-7 months ago at about 12 noon accused Bidhan Mandal 

and Gita Sen took away the tin, wood, windows and doors by opening them from the 

house of the complainant. It is also deposed by C.W-3 that 4-5 months ago the 

husband of the complainant i.e., P.W-2 brought sand, stones etc. for construction of 

the house. Accused Bidhan Mandal protested against the construction of the house 

because of which the complainant lodged an ejahar. It is also deposed by P.W-3 that 

after 2 days of lodging of the ejahar accused Gita Sen and Kulada Mandal arrived 

near the courtyard of the house of the informant and rebuked her.  Further when the 

complainant protested accused Bidhan Mandal came running with a dao, pushed the 

complainant and pulled her saree. Accused Kulada Mandal and Geeta Sen assaulted 
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the complainant. C.W-3 also deposed that he witnessed the cutting of the sapling of 

coconut and uprooting of the bamboo fencing by accused Bidhan Mandal. When the 

complainant raised hue and cry people from the neighborhood like Nibaran Mandal 

arrived.  

 

11. During cross examination C.W-3 deposed that he resided at Solmari and he 

shifted to Bhergoan 3-4 years back. He also stated that he has no knowledge about 

the history of the disputed land but he stated that it was joint family property which 

has now being shared. He has also deposed that this incident took place on 

25.05.2015 at about 7 a.m. in the month of jeth.  

 

12. C.W-4 Nibaran Mandal has deposed during his chief examination that almost 

about 6-7 months ago at about 12 noon accused persons demolished the house of 

the complainant and took away the tin, woods and bricks along with them.  It is also 

deposed by C.W-4 that prior to 1-2 months ago the husband of the complainant i.e., 

C.W-2 brought sand, stones etc. for construction of the house and also engaged 

labourers but accused Bidhan Mandal protested against the said construction. Further 

in his testimony he stated that after 3-4 months Bidhan Mandal slashed the bamboo 

fencing of the complainant by a dao and also deposited garbage in the courtyard of 

the complainant. When the complainant raised hue and cry C.W- 4 arrived at the 

place of occurrence and saw that a crowd had built up and the complainant was 

weeping. Further, he deposed that this incident took place at the evening hours.   

 

13. During cross examination C.W-4 deposed that he resides at a distance of 4-5 

kms away from the house of the complainant. The father-in-law of the complainant 

and husband of Kulada Mandal were brothers. It is also deposed by C.W-4 that the 

both the parties resides in a joint property. Further, he stated that he cannot tell the 

date of occurrence of this incident. He has clearly deposed that at the time of 

occurrence of this incident he was not present but on hearing hulla he arrived at the 

hose of the complainant.  

 

14. Now let me try to arrive at a just decision of the instant case on the basis of 

evidences on record. In any criminal trial it is the burden of the prosecution to 

establish the charges against the accused persons beyond all reasonable doubt and 

till then the accused persons are treated as innocent. The accused persons are not 

burdened with proving their pleas until the prosecution establishes it. Keeping this 

cardinal principle in mind, let me see whether the prosecution has been able to 

establish its case. 

 

15. The prosecution has argued that the evidence on record clearly shows that the 

accused persons entered the house of the informant, uprooted the saplings of 

coconut as well the bamboo fencing of her house. Per contra, the defence has 

argued that the evidence on record does not meet the mighty standards, that is 
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expected of prosecution evidence to establish the case against the accused beyond 

all reasonable doubt and as such, the accused deserves to be acquitted. 

 

16. Circumspections of the entire evidence on record, the facts emerged out is that 

there was dispute between the complainant and the accused persons regarding their 

joint property land.  A tussle between the parties took place when the informant 

started to construct her house. On perusal of record it reveals that each of the 

witnesses had shown some kind of dispute taking place between the parties with 

regards to their joint family property. Further from the evidences available in the 

case record it appears that accused Bidhan Mandal protested against the said 

construction. On going through the complaint petition it stands clear that there were 

some previous enmity between the parties.  

 

17. Now section 294 in the Indian Penal Code states that Whoever, to the 
annoyance of others— (a) does any obscene act in any public place, or (b) 
sings, recites or utters any obscene song, ballad or words, in or near any 
public place, shall be punished with imprisonment of either description for 
a term which may extend to three months, or with fine, or with both. In 
Pawan Kumar versus State of Haryana and another reported in (1996) 4 SCC 
17 it has observed that ―in order to secure a conviction u/s Section 294 IPC 
two particulars are required to be proved by the prosecution namely (i) the 
offender has done any obscene act in any public place or has sung, recited 
or uttered any obscene songs or words in or near any public place; and (ii) 
has so caused annoyance to others. If the act complained of is not 
obscene, or is not done in any public place, or the song recited or uttered is 
not obscene, or is not sung, recited or uttered in or near any public place, 
or that it causes no annoyance to others, the offence is not committed‖. 
From the evidences available in the case record it appears that except the informant 
and her husband none of the witnesses uttered a single incriminating word against 
the accused persons in this regard. In the instant case even if it is assumed that the 
accused persons uttered obscene words and languages, it was not done so in any 
public place. On perusal of the evidence on record, it appears that that the land over 
which incident happened was of the complainant. There is no evidence on record 
that the accused uttered of obscene words at a public place. Merely because many 
people gathered around a private land would not necessarily become a public place. 
Mere saying that the accused persons uttered obscene words do not hold the 
accused persons guilty for committing offence u/s 294 IPC.  Hence, I find no justified 
grounds to hold the accused persons guilty u/s 294/34 IPC. 

 

18. Now, section 427 of the IPC says, ―Whoever commits mischief and 

thereby causes loss or damage to the amount of fifty rupees or upwards, 

shall be punished with imprisonment of either description for a term which 

may extend to two years, or with fine, or with both.‖ Section 425 of the 

IPC defines mischief as follows: ―Whoever with intent to cause, or knowing 

that he is likely to cause, wrongful loss or damage to the public or to any 

person, causes the destruction of any property, or any such change in any 

property or in the situation thereof as destroys or diminishes its value or 
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utility, or affects it injuriously, commits mischief.‖ On careful reading of both 

the above sections, it appears to me that there must be an intension to cause 

wrongful loss or damage to the property of others or to any person and under 

section 427 of the IPC, the damage of the property must be of Rs. 50 or upwards.  

At this point, if we turn into the evidences on record, it will show that except the 

complainant none of the witnesses deposed a single word as regards to the damages 

caused to the informant because of the acts of the accused persons. Ordinarily when 

there is no direct evidence against the accused persons such evidence cannot be 

taken into account. In my considered opinion the evidence itself is inherently 

improbable and cannot be acted upon with conviction. In this regard if we carefully 

peruse the evidences it transpires that the evidences suffers from severe 

exaggeration, a previous statement rendering the evidence as fabricated. All the 

complainants’ witnesses are singing their own versions regarding the wrongful loss 

cause to the informant by the accused persons. The witnesses are not sure as to 

who uprooted the sapling of coconut as well as the bamboo fence from the 

informant’s land. Hence, I am of the opinion to hold that accused persons cannot be 

held guilty for committing offence u/s 427/34 IPC.  

 

19. To constitute an offence u/s 379 IPC the necessary ingredients to be 

made out is that – (1) moving of a movable property out of his possession 

without his consent (2) such moving of the property being taken with 

dishonest intention. Hence mere taking away a property of a person 

without the consent of the owner or possessor of the property would not 

amount to an offence of theft unless such taking away is with dishonest 

intention. The definition of dishonestly as per Section 24 of IPC prescribes 

that whoever does anything with intention to cause wrongful gain to one 

person or wrongful loss to another. Now, the fact which remains to be proved 

by the complainant is whether the accused persons removed wood, sand, bricks and 

stones from her house with intent to take away the same. After considering all the 

evidences available with the record, it is seen that there is previous enmity between 

the complainant and the accused persons, relating to the joint family property land. 

On sincere perusal of the complaint petition it appears to me that the informant has 

not mentioned a single word in her complaint petition stating that the accused 

persons took away wood, sand, bricks and stones from her house but during her 

deposition she has brought new facts before the court from which it can be inferred 

that the said CWs have introduced new facts in the court and deposed testimony in 

favour of the informant. Mere exaggeration of prosecution story does not 

amount to conviction of the accused persons. Although C.W-2 and C.W-3 

deposed that accused persons demolished the roof and took away wood, sand, bricks 

and stones from the house of the informant but during their cross-examination they 

could not stand firm on their deposition and has contradicted their own statement on 

many point. The factum of taking away of wood, sand, bricks and stones from her 

house by the accused persons is not supported by either of the witnesses. Hence, in 

my considered opinion when the factum of taking away of wood, sand, bricks and 



Page 8 of 10 
 

C.R Case No-393/2015 

stones is not corroborated by any witnesses the existence of the whole incidence 

comes under suspicion and hence, there is doubt as to whether actually the accused 

persons committed theft. Hence, I find no justified grounds to convict the accused 

persons u/s 379/34 IPC 

 

20. Section 354 of the Indian Penal Code states that ―Whoever assaults or uses 
criminal force to any woman, intending to outrage or knowing it to be 
likely that he will thereby outrage her modesty, shall be punished with 
imprisonment of either description for a term which may extend to two 
years, or with fine, or with both‖. Now, the question is - what is the definition of 
“modesty”. As the same has not been defined in the Indian Penal code, the Hon’ble 
Apex Court in Rupan Deo Bajaj Vs K.P.S. Gill reported in 1996 Cr.L.J 381 
(SC) referring to Oxford Dictionary, observed the meaning of “modesty” as under – 
―Modesty is a quality of being modest and in relation to woman means 
womanly, propriety of behaviour, scrupulous chastity of thought, speech 
and conduct. The word ―modest‖ in relation to woman is defined as 
decorous in manner and conduct, not forward or lewd, shame fast‖. In the 
instant case, the facts emerged out from the FIR is that on 28.05.15 at about 6 p.m. 
when the complainant was at her house, accused Kulada Mandal and Geeta Sen 
came to her courtyard and uttered obscene words to her and when the informant 
protested, accused Bidhan Mandal slashed the coconut saplings and damaged the 
bamboo fences but when the complainant tried to dissuade him he pushed her 
throwing on the ground and also pulled her attire. But nonetheless evidence and the 
materials available on record do not clearly disclose that the accused by applying 
force on C.W-1 pulled her attire thereby outraged her modesty. There is no direct 
witness to prove that the accused person pulled the attire of the informant except 
the informant herself. Moreover C.W-2 has clearly stated that he was not present at 
the time of occurrence of this incident as he was giving his tuition classes and he 
came he came to know about this incident once he reached home from his wife i.e., 
the complainant. In this regard the evidence deposed by C.W-3 cannot be taken into 
account as he has given contradictory views about the alleged occurrence incident. 
Hence in the absence of reliable and trustworthy witnesses the accused person 
Bidhan Mandal cannot be held guilty for committing offence u/s 354 of the IPC.  

 
21.In this instant case if we peruse through the evidence on record it appears that 
the evidence of P.W-4 is not at all important and cannot be taken into consideration 
since he is not an eye-witness to the occurrence of this incident and he heard about 
the alleged incident from some other person on hearing hulla and not that too not 
confirmed by the person from whom he heard the incident. Further the said P.W-4 
also cannot tell the date of occurrence of this alleged incident. 

 

22. It has already been held earlier that the penal provisions relating to sections 
294/379/447/34 of the Indian Penal Code is not attracted against the accused 
persons namely Bidhan Mandal, Kulada Mandal and Geeta Sen and they are 
acquitted of the same. 

 

23. It has also been held earlier that the penal provisions relating to sections 354 of 
the Indian Penal Code is not attracted against the accused person namely Bidhan 
Mandal and as such he is acquitted of the same. 
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24. In absence of any evidence to show that the accused persons committed the 
alleged offence, the offence against the accused persons stands not established. In 
the light of the above discussion, in my considered opinion, the prosecution has 
failed to prove the case against the accused persons.  

                                                  

                                                      

                                                          ORDER 

 

25. In view of the above discussions, I am of the considered opinion that, 
prosecution has failed to establish the case against accused persons namely Bidhan 
Mandal, Kuloda Mandal and Geeta Sen. Accordingly accused persons are acquitted of 
the charges u/s 279/427/379/34/354  IPC levelled against each of them in the 
instant case.                                                            

 

26. Set the accused at liberty forthwith. 

 

27. Bail bond for the accused is extended for a further period of six (6) months. 

 

28. Case is accordingly disposed of on contest. 

 

Given under the hand and seal of this court on this 31st day of March, 2018 at 

Tezpur, Sonitpur 

 

  

                                           (Ms. Sparsita Garg) 

                                          Judicial Magistrate First Class 

                                             Tezpur, Sonitpur 

                                                        APPENDIX 

 

 WITNESS FOR COMPLAINANT: 

 

 C.W-1: Smti. Shefali Mandal 

 

 C.W-2: Sri Sudhir Mandal 

 

 C.W-3: Sri Aradhan Sinha 

 

 C.W-4: Sri Nibaran Mandal 
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 EXHIBITS OF COMPLAINANT: NIL 

 

 WITNESS OF DEFENSE: NIL 

  

 EXHIBITS OF DEFENSE: NIL 

 

                                                                  

                     

                                                                                 (Ms. Sparsita Garg) 
                                                                          Judicial Magistrate First Class,  
                                                                                   Tezpur, Sonitpur 
  


